UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

6-20-2017

State v. Kearl Appellant's Brief Dckt. 44565

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Kearl Appellant's Brief Dckt. 44565" (2017). Not Reported. 3631.
https://digitalcommons.law.uidaho.edu/not_reported/3631

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.B. #6406
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
v.
)
)
STEVEN J. KEARL,
)
)
Defendant-Appellant.
)
______________________________)

NOS. 44565 & 44566
BONNER COUNTY NOS. CR 2016-365 &
CR 2016-1410

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
In this consolidated appeal, Steven J. Kearl appeals from his judgments of conviction for
lewd conduct with a minor under the age of sixteen and the possession of sexually exploitative
material. Mr. Kearl pleaded guilty and the district court imposed unified sentences of thirteen
years, with three years fixed, and ten years, with three years fixed. Mr. Kearl now appeals, and
he asserts that the district court abused its discretion by imposing excessive sentences.
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Statement of the Facts & Course of Proceedings
In January, 2016, fifteen-year-old T.K. reported that her father, Mr. Kearl, had been
sexually molesting her while she slept for approximately ten years. (Presentence Investigation
Report (hereinafter, PSI), p.3.) She stated that the last incident occurred in the summer of 2015.
(PSI, p.3.) After the allegation, Mr. Kearl moved out of the house and was eventually taken to
the Bonner County Hospital for suicidal threats; Mr. Kearl had quit his job and was preparing to
kill himself with a pistol at his motel room.

(PSI, p.3.) Once Mr. Kearl was no longer

considered a threat to himself, he was arrested. (PSI, p.6.) A subsequent search of Mr. Kearl’s
computer revealed 24 video and picture files of female juveniles engaging in various sexual acts.
(PSI, p.3.)
In docket number 44565, Mr. Kearl was charged with lewd conduct with a minor under
the age of sixteen and sexual abuse of a child under the age of sixteen. (R., p.54.) He pleaded
guilty to the lewd conduct charge and the district court imposed a sentence of thirteen years, with
three years fixed. (R., p.96.) Mr. Kearl appealed. (R., p.101.)
In docket number 44566, Mr. Kearl was charged with 24 counts of sexual exploitation of
a child. (R., p.159.) He pleaded guilty to one count and the district court imposed a sentence of
ten years, with three years fixed. (R., p.226.) Mr. Kearl appealed. (R., p.231.)

ISSUE
Did the district court abuse its discretion when it imposed unified sentences of thirteen years,
with three years fixed, and ten years, with three years fixed, upon Mr. Kearl following his pleas
of guilty to lewd conduct with a minor under the age of sixteen and possession of sexually
exploitative material?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Unified Sentences Of Thirteen Years,
With Three Years Fixed, And Ten Years, With Three Years Fixed, Upon Mr. Kearl Following
His Pleas Of Guilty To Lewd Conduct With A Minor Under The Age Of Sixteen And Possession
Of Sexually Exploitative Material
Mr. Kearl asserts that, given any view of the facts, his unified sentences of

thirteen

years, with three years fixed, and ten years, with three years fixed, are excessive. Where a
defendant contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Kearl does not allege that his sentences exceed the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Kearl must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
At the sentencing hearing, counsel for Mr. Kearl emphasized that Mr. Kearl had no
criminal history of any kind. (Sent. Tr., p.9, Ls.6-10.) He had a full-time job at the time and a
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prior job where he was a senior manager of a manufacturing and technology company. (Sent.
Tr., p.9, Ls.11-18.) Counsel also noted that Mr. Kearl understood that he needed treatment and
that he was “seeking out that treatment.” (Sent. Tr., p.10, Ls.1-8.) Counsel noted that Mr. Kearl
acknowledged “in the PSI, in the psychosexual, his mental health evaluation and in his substance
abuse evaluation” that he needed treatment and he was “more than ready and willing to enter into
those [treatment programs.]” (Sent. Tr., p.10, Ls.1-8.)
Counsel for Mr. Kearl requested that the court retain jurisdiction based on the
conclusions in the psychosexual evaluation, the GAIN evaluation, and the polygraph. Counsel
emphasized that the psychosexual evaluation showed that Mr. Kearl’s risk of sexual recidivism
was low and that Mr. Kearl was highly amenable to treatment. (Sent. Tr., p.12, Ls.11-16.)
Further, counsel noted that the psychosexual evaluator stated that Mr. Kearl could be
“considered for a retained jurisdiction where he could receive alcohol and sex offender
treatment.” (Psychosexual Evaluation, p.2.)
Counsel also pointed out that Mr. Kearl was truthful in his polygraph evaluation and that
there were no other victims. (Sent. Tr., p.12, L.25 – p.13, L.3.) Counsel concluded, “I know Mr.
Kearl deeply, deeply regrets what happened and he carries a lot of self-hatred, self-anger, things
of that nature.” (Sent. Tr., p.13, Ls.22-25.)
Mr. Kearl addressed the district court at the sentencing hearing. He stated,
I accept responsibility for my actions, and profound effect that they have had on
[T.K.] and my entire family. Words are insufficient to express the remorse and
the regret that I feel for the emotional distress I have caused.
I would simply ask that – not to be defined only by the worst things I have ever
done. You know, too often we look at the offender the way we look at an iceberg,
only seeing the tip not what lies beneath the surface.
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Recovery for [T.K.] and myself is predicated on the fact that we can overcome
our adversities through treatment and support with understanding, that we are
redeemable and still of value.
I have always been a person of few words. I would ask the Court for the chance
to let my actions speak fervently and loudly, that I am an amenable candidate for
change.
(Sent. Tr., p.14, L.16 – p.15, L.9.)
In sum, Mr. Kearl apologized for his actions and accepted responsibility for what he had
done. He acknowledged having a problem with alcohol and knew that he needed treatment. He
also knew that he needed treatment for the actions that gave rise to the crimes in this case. He
was seeking out treatment, and due to his amenability to treatment, the psychosexual evaluator
believed that Mr. Kearl was a low risk to reoffend.

Considering all of this information,

Mr. Kearl submits that the district court abused its discretion by imposing excessive sentences in
this case.
CONCLUSION
Mr. Kearl respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 20th day of June, 2017.

_________/s/________________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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